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TAX 
 
Congressional Republicans Send Treasury 
Additional Letters on Debt/Equity 
Proposed Regulations 
 
Key Points: 
 House Ways and Means Committee 

Republicans sent a second letter to Treasury 
raising further concerns and points on the 
proposed IRC section 385 debt/equity 
regulations. 

 Senate Finance Chairman Hatch also sent a 
letter asking Treasury to re-propose the 
regulations. 

 Treasury expected to finalize the regulations, 
despite the pressure from Congress. 

 
The House Ways and Means Committee 
Republicans sent a second letter to the 
Treasury Department raising further concerns 
and points on the proposed IRC section 385 
debt/equity regulations. The letter 
memorializes issues the Committee Members 
indicate Treasury committed to address in a 
July 6th meeting between Treasury Department  
 
 
staff and Ways and Means and Finance 
Committee Members, including:  
 Providing an exclusion for cash pooling 

arrangements; 

 Providing exceptions for broader cash 
management practices including 
currency and interest-rate hedging; 

 Eliminating any adverse impact on S 
corporation and REIT status; 

 Providing exceptions for equity 
compensation; 

 Extending the consolidated group 
exception to industries such as 
insurance for which consolidation is 
restricted; and 

 Providing exceptions for regulated 
industries that are subject to capital and 
debt requirements. 
 

The letter also notes several other issues not 
discussed in the July 6th meeting, but that the 
Republican Committee Members say should be 
addressed before the regulations are finalized, 
including: 
 The treatment of longer-term cash and 

financial management arrangements 
and transactions; 

 The implications for foreign-to-foreign 
transactions; 

 The effect on transactions involving 
partnerships and disregarded entities; 
and 

 The compliance burden of the 
documentation requirements. 

 
The letter requests an open process to develop 
solutions to these policy areas, with 

This Week in Congress 
 House – The House was in recess 
 Senate –The Senate was in recess  

 
Next Week in Congress 
 House – The House will be in recess until September 6.  
 Senate – The Senate will be in recess until September 6. 
 

http://www.williamsandjensen.com/
http://waysandmeans.house.gov/wp-content/uploads/2016/08/8.22.16_WM-Reps_Lew_Section-385-Regs.pdf
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engagement of stakeholders and congressional 
tax-writing committees, and points out the 
administrative costs of the proposal are almost 
certain to trigger the $100 million threshold as 
a major rule subject to Congressional Review 
Act procedures. The letter also emphasizes the 
economic impact of the draft proposal, stating: 
“Ultimately, if the proposed regulations are not 
completely overhauled, they would damage our 
economy, increase the barriers to investment 
for American businesses and innovators, and 
interfere with the growth of the good-paying 
jobs American workers need and deserve. We 
cannot allow this to happen.” 
 
Senate Finance Committee Chairman Orrin 
Hatch (R-UT) sent Treasury a letter on the 
same day calling for the Department to re-
propose the regulations, saying the re-proposal 
could be accomplished before the end of the 
Obama Administration’s term. More 
specifically, the letter notes the conversations 
and meetings between Treasury and Congress 
in the past months on the issue and reiterates 
the Chairman’s concerns regarding the 
proposed regulations. Hatch emphasizes his 
concerns for the pace of the proposal and 
complexity of the issue; the statutory authority 
under which the proposal is being offered; and 
the level of transparency offered in the process.   
 
Secretary Clinton Releases Small Business 
Taxation Proposal  
 
Key Point: 
 Secretary Clinton’s small business proposal 

would provide tax relief and simplification for 
small businesses.  

 
Democratic presidential candidate Hillary 
Clinton held a teleconference to discuss small 
business taxation following the release of an 
op-ed, a summary, and a comprehensive 
document detailing her plan for small business 

tax reform. Clinton called for allowing small 
businesses to immediately write off up to $1 
million in new investments and quadrupling the 
startup tax deduction. She also said she will 
work with stakeholders and experts to create a 
new standard deduction for small businesses 
comparable to what is available to individual 
filers. Small businesses would have the option 
of taking a single, simple deduction rather than 
going through the current process of tracking 
and documenting overhead costs. Clinton’s 
proposal would also allow for the 100 percent 
exclusion of capital gains tax for small business 
investments and make permanent the New 
Market Tax Credit. 
 
Legislation Likely to Be Considered in Tax 
Writing Committees in September 
 
House Ways and Means: The Ways and 
Means Committee will consider a bill that 
would exempt Olympians representing the U.S. 
from paying taxes on their medals and financial 
awards. Olympics athletes earn cash for each 
win from the U.S. Olympic Committee: 
$25,000 for gold, $15,000 for silver and $10,000 
for bronze. The “United States Appreciation 
for Olympians and Paralympians Act,” 
sponsored by Representative Bob Dold (R-IL), 
would have no impact on federal revenue or 
taxes on athletes’ sponsorship or endorsement 
income. It would retroactively apply to the 
2016 Olympic Games. Majority Leader Kevin 
McCarthy (R-CA) said that the House will vote 
on the bill before the end of the year. The 
Committee may also consider tax proposals 
offered during the series of member hearings 
held in the spring,  
 
Senate Finance: The Senate Finance 
Committee is expected to hold a markup or 
legislative hearing that would consider the 
“Miners Protection Act of 2015” (S. 1714), 
which seeks to address coal miners’ benefit 

http://www.williamsandjensen.com/
http://www.finance.senate.gov/imo/media/doc/8.22.2016%20Co-ordinated%20385%20Letter%20to%20Treasury.pdf
https://www.linkedin.com/pulse/my-plan-boost-small-businesses-hillary-clinton
https://www.hillaryclinton.com/briefing/updates/2016/08/23/hillary-clintons-comprehensive-plan-to-jumpstart-small-business-startups-growth-and-job-creation/
https://www.hillaryclinton.com/briefing/factsheets/2016/08/23/hillary-clinton-will-make-life-easier-for-small-business-at-every-step-of-the-way/
https://www.hillaryclinton.com/briefing/factsheets/2016/08/23/hillary-clinton-will-make-life-easier-for-small-business-at-every-step-of-the-way/
https://www.congress.gov/bill/114th-congress/senate-bill/1714/text?q=%7B%22search%22%3A%5B%22S+1714%22%5D%7D&resultIndex=1
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packages. The health benefits of coal miners 
who worked for the Patriot Coal Mine run out 
at the end of 2016, and this legislation would 
replenish those funds. The proposed legislation 
would also shift funds to address shortfalls in 
the UMWA pension funds. If there is 
agreement to proceed on the coal miner bill, 
other retirement proposals could be considered 
as well.   
 
 
FINANCIAL SERVICES 
 
FIO Holds Meeting of the Federal 
Advisory Committee on Insurance  
 
Key Point: 
 The Advisory Committee met to discuss 

Brexit, the Terrorism Risk Insurance 
Program, autonomous cars, and the impact of 
the low interest rate environment. 

 
On August 18, the Federal Insurance Office’s 
(FIO) Federal Advisory Committee on 
Insurance (FACI, or Advisory Committee) held 
an open meeting. The agenda for the meeting 
included the following topics: (1) insurance 
issues related to autonomous vehicles; (2) 
implications of the recent United Kingdom 
referendum on membership in the European 
Union; (3) the overall effectiveness of the 
Terrorism Risk Insurance Program; and (4) the 
impact of a low interest rate environment on 
the availability and affordability of insurance 
products. The Advisory Committee will hold its 
next meeting on November 2, 2016. 
 
Gerald Cohen (Department of the Treasury) 
stated the Administration forecasters expect 
interest rates to rise over the coming years. He 
added that economists continue to suggest that 
low interest rates are a benefit to the economy. 
Cohen suggested if the rate forecasts are too 
high there would not be enough fiscal space to 

implement policies. He stated there has been a 
slowdown of nominal GDP growth, and that 
interest rates have come down because 
inflation has come down but also because 
economic growth has slowed. He expressed his 
view that policies will keep debt low. He noted 
long term interest rates have fallen globally and 
there are a number of factors driving that, such 
as quantitative easing.  
 
FIO Director Michael McRaith noted that the 
FIO and Treasury published a report on the 
effectiveness of the Terrorism Risk Insurance 
Program (TRIP), as required by the 2015 
Terrorism Risk Insurance Act (TRIA) 
reauthorization bill. He said FIO sought data 
from industry regarding the cost of terrorism 
risk insurance. He stated that the initial request 
for data was voluntary. He said the report 
reflects FIO’s analysis of the data received 
from industry. He said the report concluded 
that TRIP serves the statutory purpose of 
making terrorism risk insurance affordable and 
accessible. McRaith said in excess of $20 billion 
has been collected in terrorism risk insurance 
premiums since TRIP began. He noted that 
FIO will be releasing additional data next year. 
 
Daniel Glaser, President & Chief Executive 
Officer of Marsh & McLennan Companies, 
stated that the development of autonomous 
automobiles raises questions about how the 
insurance market will be affected. Jerome 
Albright (KPMG) suggested that over time 
regulations will emerge around autonomous 
vehicles. He contended that the liability will 
transfer over time from the driver to the 
vehicle itself. He said an enormous amount of 
data will be gathered by autonomous vehicles, 
describing this as “black box” data. Albright 
said the industry is in the initial phase in which 
manufactures roll out some underlying 
technology. He suggested that over time costs 
will drop and autonomous technology will 

http://www.williamsandjensen.com/
https://www.treasury.gov/initiatives/fio/reports-and-notices/Documents/2016_TRIP_Effectiveness_%20Report_FINAL.pdf
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become mandatory. He said KPMG developed 
actuarial models based on changes in 
technology, and KPMG projects that by 2040 
automobile accidents could decline by 80 
percent, due to new technologies. Joseph 
Schneider (KPMG) said in June 2015, KPMG 
released a survey of insurance leaders about the 
potential of autonomous vehicles, which found 
that insurers were not investing in preparations 
for autonomous vehicles because they believed 
there would not be an impact until the distant 
future. He suggested that this perception is 
changing. He stated that autonomous vehicles 
will impact the life insurance and workers 
compensation insurance markets. Schneider 
suggested that over time there will be shift 
from “driver risk” to “driving risk.”  
 
CFPB Issues Report and Best Practices on 
Combatting Elder Financial Abuse 
 
Key Point: 
 The report emphasizes the benefits of 

community-based efforts to prevent elder abuse. 
 
On August 23, the Consumer Financial 
Protection Bureau (CFPB) issued a report 
entitled “Fighting Elder Financial Exploitation 
through Community Networks.” As described 
in a press release, the report found that 
“hundreds of counties around the country have 
developed coordinated community-based 
efforts to prevent, detect, and respond to elder 
financial exploitation. The report also found 
that a strong collaboration among community 
stakeholders – like financial institutions, adult 
protective services, and law enforcement – can 
be very effective in protecting their older 
residents from financial exploitation.”  
 
The report included the following 
recommendations: 
 “Professionals working with or serving 

older adults should create networks in 

communities where they do not 
currently exist, especially in 
communities with a large number of 
older people.”  

 Existing network members “should 
seek to expand resources and capacity 
as needed.”  

 “Elder abuse networks that do not 
focus on financial exploitation should 
develop activities and the capacity to 
respond to elder financial exploitation 
by seeking to include as network 
members professionals with financial 
expertise, such as forensic accountants. 
Also, they should implement 
educational programs for older adults, 
caregivers, and professionals on how to 
prevent, detect and respond to financial 
exploitation.” 

 “Elder financial exploitation networks 
should seek to include law enforcement 
as network members and to encourage 
their meaningful participation in 
network activities, including but not 
limited to educational or case review 
efforts.”  

 “Because financial institutions are 
uniquely positioned to detect that an 
elder account holder has been targeted 
or victimized and to take action, elder 
financial exploitation networks should 
seek to include financial institutions, 
large and small, as network members. 
Similarly, financial institutions should 
seek to join and participate in local 
networks.”  

 “To help ensure the network’s long-
term sustainability, financial 
exploitation networks should 
implement strategies to institutionalize 
the coordinator role as a permanent 
staff position.”  

http://www.williamsandjensen.com/
http://files.consumerfinance.gov/f/documents/082016_cfpb_Networks_Study_Report.pdf
http://www.consumerfinance.gov/about-us/newsroom/consumer-financial-protection-bureau-report-finds-hundreds-counties-nationwide-fighting-elder-financial-abuse-community-efforts/
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 “Networks in areas with older 
Americans of diverse linguistic, ethnic 
and racial backgrounds should seek to 
engage stakeholders that serve these 
populations and deliver educational and 
case review services relevant and 
appropriate to these populations.”  

 “Networks should seek to expand 
coverage into rural areas by creating 
regional networks through which 
resources can be shared and by using 
teleconferencing and videoconferencing 
in lieu of travel when necessary.”  

 “Networks engaging in educational 
activities, especially those networks 
with limited resources, should use 
existing federal, state and local 
educational resources.” 

 
FHFA Issues Proposed Rule on Federal 
Home Loan Bank’s New Business 
Activities 
 
Key Point: 
 The Federal Housing Finance Agency issued a 

rule proposal on Federal Home Loan Banks’ 
new business activities. 

 
On August 23, the Federal Housing Finance 
Agency (FHFA) issued a rule proposal on new 
business activities (NBAs) of the Federal Home 
Loan Banks (FHLBs). The proposal would 
“reduce the scope of new business activities for 
which the banks must seek approval from 
FHFA and establish new timelines for agency 
review and approval of notices.” The proposal 
would also seek to reorganize the part of the 
regulations related to the protocol for FHFA 
review of NBAs. FHFA is proposing to revise 
the definition of “new business activity” to 
narrow the scope of activities requiring prior 
FHFA approval and exclude from the 
definition the acceptance of new types of 
advance collateral.  FHFA is also proposing to 

incorporate materiality into the definition of 
new business activity by requiring FHLBs to 
submit a notice only for those activities that 
“entail material risk not previously and 
regularly managed by the [FHLB].” The 
proposal also includes two new definitions: a 
definition for “business day” since deadlines in 
the proposed rule would be measured by 
business days rather than calendar days; and a 
definition for “NBA Notice Date” which is the 
date on which the FHFA receives the notice 
and represents a unified start date against 
which various deadlines are to be measured.  
The proposal also includes two time periods 
for FHFA review: a 30 business day period 
generally for activities already approved for 
other FHLBs; and an 80 business day period 
generally for activities of first impression.  
 
Upcoming Events 
 
September 1 
Credit Union Advisory Council: The 
Consumer Financial Protection Bureau (CFPB) 
will hold a meeting of its Credit Union 
Advisory Council (CUAC) to discuss youth 
financial capability and debt collection. 
 
September 14-16 
STA Market Structure Conference: 
Securities and Exchange Commission (SEC) 
Chair Mary Jo White will give the keynote 
address at the Security Traders Association 
Annual Market Structure Conference. The 
conference will include panels and speakers 
from industry, Congress, and regulators, 
including members of the SEC Equity Market 
Structure Advisory Committee and staff of 
FINRA and the SEC. 
 
October 24 
Treasury Market: The Department of 
Treasury, Board of Governors of the Federal 
Reserve System, Federal Reserve Bank of New 

http://www.williamsandjensen.com/
https://www.gpo.gov/fdsys/pkg/FR-2016-08-23/pdf/2016-19858.pdf
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York (FRBNY), Securities and Exchange 
Commission, and Commodity Futures Trading 
Commission will host a second conference at 
the FRBNY “to further the discussion on the 
evolution of the U.S. Treasury market and 
related policy initiatives.” 
 
October 26 
Financial Technology: The Federal Trade 
Commission (FTC) will hold a Financial 
Technology (FinTech) forum focused on 
crowdfunding and peer-to-peer payment 
systems. 
 
November 2 
Federal Advisory Committee on Insurance: 
The Treasury’s Federal Insurance Office (FIO) 
will hold a meeting of its Federal Advisory 
Committee on Insurance (FACI). 
 
December 1-2 
Financial Stability Conference: The Office 
of Financial Research (OFR) will hold its 2016 
Financial Stability Conference. Topics to be 
discussed include: identifying financial 
innovation; measuring and monitoring financial 
innovation; structure of financial markets; 
leveraging qualitative information; ensuring 
high-quality data; data sharing, accessibility, and 
transparency; supervisory application of models 
and data; macroprudential policies; 
coordination of macroprudential and monetary 
policy; stress testing; interconnectedness; 
market and funding liquidity; central 
counterparties; emerging financial technology; 
and cybersecurity. 
 
For more information about financial services issues you 
may email or call Joel Oswald at 202-659-8201. 
Rebecca Konst and Alex Barcham contributed to the 
articles. 
  
 
 

ENERGY AND ENVIRONMENT 
 
Outlook for Energy and Environmental 
Regulations 
 
Key Points: 
 A number of major environmental and energy 

regulations are working their way through the 
courts and the rulemaking process. 

 Major rules on hold pending court challenges 
include the Clean Power Plan and the 
Department of Interior’s rules for hydraulic 
fracturing on federal lands. 

 The Environmental Protection Agency, the 
Bureau of Land Management, and the 
Pipeline and Hazardous Materials Safety 
Administration are among the agencies 
working on proposed and final environmental 
and energy rules.   

 
As the Obama Administration enters the final 
months, federal agencies are working to 
advance a series of energy and environmental 
rulemakings, even as they are also seeking to 
resolve court challenges and stays to other 
regulations. Some of the significant regulations 
that remain in development – or are tied up in 
court challenges – include:  
 Clean Power Plan: On October 23, 

2015, the Environmental Protection 
Agency (EPA) published the final rule 
establishing the Clean Power Plan. The 
regulations would restrict greenhouse 
gas (GHG) emissions from the power 
sector. States would play the central 
role in implementing the Clean Power 
Plan, however the program would be 
enforced by the EPA, which can step in 
to establish a Federal Implementation 
Plan (FIP) for any state that fails to 
meet the requirements of the 
regulations. The Clean Power Plan 
directs states to take actions reducing 
GHG emissions from existing power 

http://www.williamsandjensen.com/
https://www.treasury.gov/press-center/press-releases/Pages/jl0533.aspx
mailto:jgoswald@wms-jen.com
https://www.gpo.gov/fdsys/pkg/FR-2015-10-23/pdf/2015-22842.pdf
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plants by 32 percent below 2005 levels 
by 2030. On February 9, 2016, the 
Supreme Court issued a stay on 
enforcement of the Clean Power Plan 
while its merits are litigated. Oral 
arguments in the case, West Virginia v. 
EPA, are scheduled before the U.S. 
Court of Appeals for the D.C. Circuit 
on September 27, 2016 

 Oil and Gas Sector Methane 
Emissions Information Collection 
Request: On June 3, 2016, the EPA 
published a notice announcing the 
“Proposed Information Collection 
Request; Comment Request; 
Information Collection Effort for Oil 
and Gas Facilities” as the first step 
towards establishing emissions 
regulations for existing oil and gas 
sector sources. 

 Study on the Impact of Hydraulic 
Fracturing on Drinking Water 
Resources: In 2009, Congress, through 
the conference report for the 
“Department of the Interior, 
Environment and Related Agencies 
Appropriations Act, 2010” (H.Rept. 
111-316) requested that the EPA “carry 
out a study on the relationship between 
hydraulic fracturing and drinking water, 
using a credible approach that relies on 
the best available science, as well as 
independent sources of information.” 
On June 4, 2015, the EPA released its 
draft “Assessment of the Potential 
Impacts on Hydraulic Fracturing for 
Oil and Gas on Drinking Water 
Resources”. While the study found a 
very low incidence of drinking water 
contamination caused by hydraulic 
fracturing activities and no 
“widespread, systemic impacts on 
drinking water resources”, it raised a 
number of potential concerns. On 

August 11, 2016, the EPA’s Science 
Advisory Board (SAB) issued the “SAB 
Review of the EPA’s draft Assessment 
of the Potential Impacts of Hydraulic 
Fracturing for Oil and Gas on Drinking 
Water Resources”. The SAB made a 
number of recommendations, including 
calling on the EPA to substantiate the 
statement that hydraulic fracturing has 
not “led to widespread, systemic 
impacts on drinking water resources in 
the United States.” Having received the 
SAB’s final recommendations, the EPA 
is now developing a revised version of 
its draft report. 

 2017 Renewable Fuel Standard: On 
May 31, the EPA published the Notice 
of Proposed Rulemaking (NPRM) titled 
“Renewable Fuel Standard Program: 
Standards for 2017 and Biomass-Based 
Diesel Volume for 2018”. The 
Renewable Fuel Standard (RFS) 
establishes the requirements for 
blending ethanol and other biofuels 
into the transportation fuel supply. 
Congress established the RFS in the 
“Energy Policy Act of 2005” (P.L. 109-
58) and expanded the requirements in 
the “Energy Independence and Security 
Act of 2007” (P.L. 110-140). The RFS 
sets annual targets for renewable fuels, 
including ethanol, advanced biofuels 
and cellulosic biofuels. The EPA has 
struggled in recent years to implement 
the program as the nation reached the 
so-called “blend wall”, when the 
amount of gasoline and other 
conventional fuels available cannot 
absorb the targeted amounts of 
biofuels. Most biofuels are blended into 
the transportation fuel supply as 
gasoline with ten percent ethanol (E10), 
which contributes to the overall 
blending constraints. To reflect the 

http://www.williamsandjensen.com/
https://www.gpo.gov/fdsys/pkg/FR-2016-06-03/pdf/2016-11967.pdf
http://www.gpo.gov/fdsys/pkg/CRPT-111hrpt316/pdf/CRPT-111hrpt316.pdf
http://www.gpo.gov/fdsys/pkg/CRPT-111hrpt316/pdf/CRPT-111hrpt316.pdf
http://cfpub.epa.gov/ncea/hfstudy/recordisplay.cfm?deid=244651
https://yosemite.epa.gov/sab/sabproduct.nsf/LookupWebReportsLastMonthBOARD/BB6910FEC10C01A18525800C00647104/$File/EPA-SAB-16-005+Unsigned.pdf
https://yosemite.epa.gov/sab/sabproduct.nsf/LookupWebReportsLastMonthBOARD/BB6910FEC10C01A18525800C00647104/$File/EPA-SAB-16-005+Unsigned.pdf
https://yosemite.epa.gov/sab/sabproduct.nsf/LookupWebReportsLastMonthBOARD/BB6910FEC10C01A18525800C00647104/$File/EPA-SAB-16-005+Unsigned.pdf
https://yosemite.epa.gov/sab/sabproduct.nsf/LookupWebReportsLastMonthBOARD/BB6910FEC10C01A18525800C00647104/$File/EPA-SAB-16-005+Unsigned.pdf
https://yosemite.epa.gov/sab/sabproduct.nsf/LookupWebReportsLastMonthBOARD/BB6910FEC10C01A18525800C00647104/$File/EPA-SAB-16-005+Unsigned.pdf
https://www.gpo.gov/fdsys/pkg/FR-2016-05-31/pdf/2016-12369.pdf
https://www.gpo.gov/fdsys/pkg/FR-2016-05-31/pdf/2016-12369.pdf
https://www.congress.gov/109/plaws/publ58/PLAW-109publ58.pdf
https://www.congress.gov/109/plaws/publ58/PLAW-109publ58.pdf
https://www.congress.gov/110/plaws/publ140/PLAW-110publ140.pdf
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impact of the blend wall, recent years’ 
RFS volume totals have lagged below 
those set in statute. That would be the 
case again in 2017 under the NPRM 
published on May 31. The EPA is 
working to issue the final rule on the 
2017 RFS by the end of this year.    

 Hydraulic Fracturing  on Federal 
Lands: This rule has been overturned 
by a federal court, but that decision is 
subject to appeal. On March 26, 2015, 
the Department of Interior’s Bureau of 
Land Management (BLM) published 
the final rule titled “Oil and Gas; 
Hydraulic Fracturing on Federal and 
Indian Lands”. The rule sets forth 
requirements for operators engaged in 
hydraulic fracturing on federal lands. 
On June 24, 2015, the U.S. District 
Court for the District of Wyoming 
issued an “Order Postponing Effective 
Date of Agency Action”. On 
September 30, 2015, the same court 
issued a preliminary injunction blocking 
implementation of the regulations, and 
on June 21, 2016, it issued an order 
setting aside the rule.  

 Gas Flaring and Venting on Federal 
Lands: On February 8, 2016, the BLM 
published an NPRM, titled “Waste 
Prevention, Production Subject to 
Royalties, and Resource Conservation”. 
As described by the BLM, the 
regulations are intended “to reduce 
waste of natural gas from venting, 
flaring, and leaks during oil and natural 
gas production activities on onshore 
Federal and Indian leases”. The new 
regulations “would require operators to 
take various actions to reduce waste of 
gas, establish clear criteria for when 
flared gas would qualify as waste and 
therefore be subject to royalties, and 
clarify the on-site uses of gas that are 

exempt from royalties.” BLM expects 
to publish the final rule by this 
November.      

 Onshore Oil and Gas Order 
Number 1: As described in the most 
recent “Unified Agenda of Regulatory 
and Deregulatory Actions”, BLM plans 
to issue a proposed “rule [that] would 
revise [Onshore] Order [Number 1] by 
requiring electronic submission of 
Applications for Permit to Drill (APD) 
and Notices of Staking (NOS).” BLM 
asserts that the changes “would help 
expedite and streamline the review 
process of APDs and NOSs.” 

 Onshore Oil and Gas Orders 
Numbers 3, 4, and 5: BLM published 
an NPRM on July 13, 2015, which 
would replace Onshore Oil and Gas 
Order Number 3. The revised Order 
Number 3 would include “the creation 
of uniform standards for locating, 
tracking, and reporting facility 
measurement points; new reporting 
requirements for oil and gas purchasers 
and transporters; and clarification of 
theft and fraud reporting.” On 
September 30, 2015, BLM published an 
NPRM that would replace Onshore Oil 
and Gas Order Number 4, which 
governs the measurement of oil 
produced on federal lands. On October 
13, 2015, the BLM published an NPRM 
which would replace Onshore Oil and 
Gas Order Number 5, which governs 
the measurement of gas produced on 
federal lands. The BLM is expected to 
issue all three final rules together by the 
end of September, 2016.   

 Safety of On-Shore Hazardous 
Liquid Pipelines: On October 13, 
2015, the Pipeline and Hazardous 
Materials Safety Administration 
published an NPRM titled “Pipeline 
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Safety: Safety of Hazardous Liquid 
Pipelines”. The NPRM would establish 
significant new requirements for 
operators of crude oil, refined product 
and other hazardous liquid pipelines, 
including: requiring “inspections of 
pipelines in areas affected by extreme 
weather, natural disasters, and other 
similar events” within 72 hours of such 
an event; expanding integrity 
management requirements to “require 
periodic inline integrity assessments of 
hazardous liquid pipelines that are 
located outside of [High Consequence 
Areas]”; and requiring “that all new 
hazardous liquid pipelines be designed 
to include leak detection systems.” 
PHMSA expects to publish the final 
rule later this year.    

 Safety of Gas Transmission and 
Gathering Pipelines: On April 8, 
2016, PHMSA published the NPRM 
titled “Pipeline Safety: Safety of Gas 
Transmission and Gathering Pipelines”. 
The NPRM would establish new 
requirements for: how operators 
inspect natural gas transmission 
pipelines, including in-line inspections 
(ILI); what actions they take in 
response to those inspections; and how 
they verify the maximum allowable 
operating pressure (MAOP) of 
pipelines. 

 Underground Natural Gas Storage: 
PHMSA is developing an Interim Final 
Rule that would establish safety 
standards for the underground storage 
of natural gas. According to the most 
recent “Unified Agenda for Regulatory 
and Deregulatory Actions”, “PHMSA is 
planning to issue an interim final rule to 
require operators of underground 
storage facilities for natural gas to 
comply with minimum safety standards, 

including compliance with API RP 
1171, Functional Integrity of Natural 
Gas Storage in Depleted Hydrocarbon 
Reservoirs and Aquifer Reservoirs, and 
API RP 1170, Design and Operation of 
Solution-mined Salt Caverns Used for 
Natural Gas Storage.” 

 Operator Qualification, Cost 
Recovery, Accident and Incident 
Notification, and Other Changes: 
On July 10, 2015, PHMSA published an 
NPRM titled “Pipeline Safety: Operator 
Qualification, Cost Recovery, Accident 
and Incident Notification, and Other 
Pipeline Safety Proposed Changes”. 
The NPRM would: establish new 
requirements for certain pipeline 
employee qualifications; require that 
pipelines notify the National Response 
Center “as soon as practicable” 
following “confirmed discovery” of a 
covered incident; require notification to 
PHMSA of pipeline flow reversals and 
changes to the type of product 
transported; incorporate by reference 
industry standards on inline inspections 
and stress corrosion cracking direct 
assessment (SSCDA); and implement 
other changes to pipeline safety 
regulations. PHMSA plans to issue the 
final rule later in 2016.   

 Valve Installation and Minimum 
Rupture Detection Standards: This 
planned NPRM would require 
mandatory installation of automatic 
shutoff valves and remote controlled 
valves and establish performance based 
metrics for rupture detection for gas 
and liquid transmission pipelines. 
Section 4 of the “Pipeline Safety, 
Regulatory Certainty and Job Creation 
Act of 2011” (P.L. 112-90) requires 
PHMSA, “if appropriate”, to 
promulgate rules to “require…the use 
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of automatic or remote-controlled shut-
off valves, or equivalent technology, 
where economically, technically, and 
operationally feasible…” PHMSA had 
been expected to issue an NPRM on 
valve installation and rupture detection 
by September, 2016.   
 

PHMSA Clarifies Requirements for Active 
and Abandoned Pipelines 
 
Key Points: 
 The Department of Transportation’s Pipeline 

and Hazardous Materials Safety 
Administration published guidance clarifying 
the regulatory requirements for active and 
abandoned pipelines. 

 The agency issued the guidance pursuant to the 
recently-enacted pipeline safety reauthorization 
legislation.   

 
On August 16, the Pipeline and Hazardous 
Materials Safety Administration (PHMSA) 
published an advisory bulletin, titled 
“Clarification of Terms Relating to Pipeline 
Operational Status”. A PHMSA press release 
explains that the bulletin “highlights 
procedures for changing the status of a pipeline 
facility from ‘active’ to ‘abandoned’ for owners 
and operators of gas and hazardous liquid 
pipeline facilities and federal and state pipeline 
safety personnel.”   
 
PHMSA issued the advisory bulletin in 
compliance with Section 23 of the “Protecting 
our Infrastructure of Pipelines and Enhancing 
Safety Act of 2016” (P.L. 114-183). In enacting 
this provision, Congress directed PHMSA to 
“issue  an advisory bulletin to owners and 
operators of gas or hazardous liquid pipeline 
facilities and Federal and State pipeline safety 
personnel regarding procedures…required to 
change the status of a pipeline facility from 
active to abandoned...” Representative Janice 

Hahn (D-CA) originally introduced free-
standing legislation (H.R. 4624), which would 
have required operators to verify whether 
acquired pipelines are “active or abandoned”.  
 
The bulletin issued on August 16th explains 
existing regulatory requirements, as well as how 
pipeline owners and operators can properly 
purge and idle pipelines so that those facilities 
could be returned to service later. PHMSA’s 
bulletin emphasizes that “[t]he regulations 
consider pipelines to be either active and fully 
subject to all parts of the safety regulations or 
abandoned.” However, the bulletin also  
acknowledges that some pipelines are purged 
with “the expectation to later use that pipeline 
in hazardous materials transportation.”  
 
PHMSA’s bulletin delineates the following 
regulatory requirements for active and 
abandoned pipelines: 
 Active Pipelines: All pipelines that are 

not abandoned are considered “active 
and fully subject to all relevant parts of 
the safety regulations.” 

 Abandoned Pipelines: Operators 
must comply with the regulations set 
forth in 49 CFR 192.727 (for natural 
gas pipelines) or 49 CFR 195.402(c)(10) 
(for hazardous liquid pipelines) in order 
to properly purge and secure a facility 
and have it be classified as abandoned. 
Abandoned pipelines are defined as 
facilities that are “permanently removed 
from service.” PHMSA notes that the 
“last owner or operator of abandoned 
offshore facilities and abandoned 
onshore facilities that cross over, under, 
or through commercially navigable 
waterways must file a report with 
PHMSA.” 

 Purged Pipelines Maintained for 
Later Use: In the advisory bulletin, 
PHMSA notes “that some owners and 

http://www.williamsandjensen.com/
https://www.gpo.gov/fdsys/pkg/FR-2016-08-16/pdf/2016-19494.pdf
http://www.phmsa.dot.gov/pipeline/phmsa-clarifies-regulatory-requirements-regarding-abandoned-pipelines
https://www.congress.gov/114/plaws/publ183/PLAW-114publ183.pdf
https://www.congress.gov/114/bills/hr4624/BILLS-114hr4624ih.pdf
https://www.gpo.gov/fdsys/pkg/CFR-2015-title49-vol3/pdf/CFR-2015-title49-vol3-sec192-727.pdf
https://www.gpo.gov/fdsys/pkg/CFR-2015-title49-vol3/pdf/CFR-2015-title49-vol3-sec195-402.pdf


Williams & Jensen – Washington Update August 25, 2016 
   

  
 

 
Williams & Jensen, PLLC 

701 8th Street, N.W. Suite 500 Washington, D.C. 20001 
Telephone: (202) 659-8201 Fax: (202) 659-5249 

www.williamsandjensen.com 
 

Page 11 of 12 

operators may properly purge a pipeline 
of combustibles with the expectation to 
later use that pipeline in hazardous 
materials transportation.” For such 
pipelines, the agency declares that it 
“will accept deferral of certain activities 
for purged but active pipelines[, which] 
might include actions impractical on 
most purged pipelines, such as in-line 
inspection.” PHMSA states that it is 
“considering proposing procedures in a 
future rulemaking that would address 
methods owners or operators could use 
to notify regulators of purged but active 
pipelines.” Until PHMSA promulgates 
such regulations, it directs owners and 
operators who plan to defer compliance 
activities for purged pipelines to 
“coordinate the deferral in advance 
with regulators.” In addition, owners 
and operators must complete required 
deferred activities “prior to, or as part 
of, any later return-to-service.”  

                   
Upcoming Hearings and Events: 
 
August 29 
West Virginia Energy Infrastructure: The 
Senate Energy and Natural Resources 
Committee will hold a field hearing in 
Morgantown, West Virginia on “the economic 
importance of modern, reliable energy 
infrastructure to West Virginia and the United 
States.”  
 
September 12 
The New York Energy Forum and Columbia 
University’s Center on Global Energy Policy 
will hold a discussion titled “Technology and 
Low Oil Prices: How Will Industry Respond?” 
 
October 4 
Clean Power Plan: The Bipartisan Policy 
Center will hold a panel discussion titled “The 

Clean Power Plan Goes to Court: The 
Arguments”. Participants include:  Christophe 
Courchesne, Chief, Environmental Protection 
Division, Massachusetts Attorney General’s 
Office; David Doniger, Director, Climate & 
Clean Air Program, Natural Resources Defense 
Council; Jeffrey Holmstead, Partner, Bracewell; 
and Allison Wood, Partner, Hunton & 
Williams. 
 
November 15 
Energy Outlook: The New York Energy 
Forum will hold a discussion titled “EIA’s Take 
on the Energy Markets” with Energy 
Information Administration (EIA) 
Administrator Adam Sieminski.   
  
For more information about energy and environment 
issues you may email or call Frank Vlossak at 202-
659-8201. Updates on energy and environment issues 
are also available on twitter. 
 
  
HEALTH 
 
Zika Impasse Continues; Clinton Weighs 
in on Emergency Health Fund  
 
Key Points: 
 Zika funding issue rises near the top of the 

September Congressional agenda. 
 Clinton proposes a Public Health Rapid 

Response Fund.  
 
Members of Congress representing states most 
impacted by Zika continue to exert pressure on 
Congressional leaders and the Administration 
to strike a compromise that will allow 
additional funding to combat the spread of the 
virus. Zika cases have continued to climb in 
recent weeks, including non-travel related 
infections originating in the United States.  
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However, it is not clear if Congress and the 
Administration are any closer to compromise 
than last month when legislators left town for 
the party conventions and recess. Over the last 
several weeks, existing funds from the 
Department of Health and Human Services 
(HHS) and several other sources have been 
moved to bolster Zika research, vaccine 
development, and efforts to contain the spread 
of the virus. The Vaccine Research Center at 
the National Institute of Allergy and Infectious 
Diseases estimates that they will have initial 
trial results by January 2017, months after the 
end of peak mosquito season for much of the 
continental U.S. Puerto Rico continues to be 
the most impacted among U.S. states and 
territories, although additional non-travel 
related cases of Zika in South Florida have 
raised concerns that the number of cases in 
that state could grow rapidly.  
 
The Administration and Congressional 
Democratic leaders called for $1.9 billion in 
funding for Zika, while the Senate approved a 
$1.1 billion package earlier this year. The 
House agreed to the $1.1 billion amount, but 
negotiators proposed restrictions on the role of 
Planned Parenthood in Zika prevention efforts 
and would offset some of the funds from 
Affordable Care Act provisions.  Senate 
Democrats did not allow the agreement to 
receive a vote, with each party blaming the 
other for playing politics with a serious public 
health issue.  
 
Democratic Presidential nominee Hillary 
Clinton responded by proposing a Public 
Health Rapid Response Fund, which she said 
would have “consistent, year-to-year budgets to 
better enable the CDC, HHS, FEMA, state and 
local public health departments, hospital 
systems, and other federal agencies to quickly 
and aggressively respond to major public health 
crises and pandemics.” She cited Congress’ 

failure to enact an emergency funding request 
and suggested that Zika infections may have 
been preventable. House Republicans have also 
proposed a new reserve fund that would 
include $300 million to address emergency 
health issues such as Zika and Ebola. 
Republican Presidential nominee Donald 
Trump has also called on Congress to approve 
funding for Zika.  
 
Upcoming Hearings and Meetings 
 
August 29 
 
Patient Care: The Alliance for Health Reform 
and the Commonwealth Fund will hold a 
briefing on “High-Need, High-Cost Patients: 
Challenges & Promising Models.”  
 
August 30-31 
 
Health Spending: The Department of Health 
and Human Services will hold a meeting of the 
Technical Advisory Panel on Medicare Trustee 
Reports to discuss the long-term rate of change 
in health spending and may make 
recommendations to the Secretary on how the 
Medicare Trustees might more accurately 
estimate health spending in the short and long 
run.  
 
For more information about health care issues you may 
email or call Matthew Hoekstra or George Olsen at 
202-659-8201.  
  
This Week in Congress was written by Laura 
Simmons.  

Follow Williams & Jensen 
Williams & Jensen (Twitter) 
Williams & Jensen (Facebook) 
Williams & Jensen Energy (Twitter) 
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